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such as promoting the image of the clients
or the lawyers themselves,” he said. “The
existing procedural and ethical regulations
do not place adequate restrictions on this
type of behavior. In my view, if lawyers
treat the media as if it were a courtroom,
then they should be subjected to the same
constraints that apply in that setting.”

Brown Instills Ethics in
Students
One does not have to be hardnosed and
ruthless to be an effective lawyer according
to Assistant Professor of Law Lonnie T.
Brown, Jr. At least, this is what he teaches
his students. “I want my students to understand they can be equally successful by conducting themselves in a civil and professional manner, and in so doing, they will command a lot more respect in and out of the
courtroom,” he said.
Brown knows this from his eight years of
practice with the prestigious law firm
Alston & Bird LLP in Atlanta. He started
as an associate and climbed the ladder putting in the long, hard hours to make partner. While at Alston & Bird, Brown specialized in the areas of financial services litigation and general trial practice.
Yet, during his eight years of courtrooms,
client meetings and billable hours, Brown
always felt the yearning to teach. His grandfather was a professor of English and
romance languages at Kentucky State
University. And, during his second year of
law school, one of Brown’s professors indicated to him that he thought Brown was
well suited to teach law. Thus, while working in Atlanta, Brown served as an adjunct
law professor at Emory University teaching
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Legal Research and Writing. Then, in the
fall of 1998, he had the opportunity to
become a visiting assistant professor at his
legal alma mater, Vanderbilt University,
teaching Professional Responsibility or
“legal ethics” as it is also known. This foray
into full-time teaching enabled Brown to
explore professorial life and confirm it was
truly for him.
Since becoming a full-time scholar, Brown
has taught courses in both professional
responsibility and civil procedure. His
scholarship is directed towards the interplay
between these two disciplines with regard to
their effectiveness in regulating attorney
behavior in the context of litigation. In particular, his work examines certain types of
litigation-related advocacy that he characterizes as “illegitimate” and explores alternative regulatory methods for addressing this
conduct.
Brown’s current research focuses on ethical
concerns raised by lawyers advocating to the
media on behalf of their clients. Attorneys
are placing increased emphasis on presenting their claims and defenses in the public
arena rather than, or in addition to, an
actual court. “Such advocacy in the socalled ‘court of public opinion’ is often
intended to influence potential jurors or
perhaps to serve other ulterior motives,

As a professor, Brown draws on his years of
experience as a practicing lawyer and understands the pressures many young (and
older) attorneys face in striving to be successful and eventually achieving the coveted
partner status. “There are a lot of relatively
clear ethical issues that can become somewhat blurred in the very competitive legal
world, particularly in litigation matters.
Providing students with an open forum to
debate and work through some of the ethical dilemmas they may encounter as members of the bar is critical for preparing them
to be true professionals,” Brown said.
“Legal Profession (as the ethics course is
titled at Georgia Law) is often an undervalued and under appreciated course. If I can
provide my students with a strong awareness of their ethical boundaries as attorneys
and inspire in them a firm commitment to
doing what is right, then I’ve done my job.”
Brown earned his undergraduate degree from
Emory University in 1986 and obtained his
Juris Doctor from Vanderbilt University in
1989. He currently teaches Civil Procedure I
& II and Legal Profession.

Roskie Appointed to
GPA Legislative
Committee
Land Use Clinic Managing Attorney
Jamie Baker Roskie (J.D.’01) has been
appointed to the Georgia Planning
Association’s Legislative Committee. The
committee is charged with identifying
specific legislative needs for the upcoming year. This list will focus on new or
improved planning tools, revising current zoning laws and suggesting new
laws (e.g., new smart growth incentives). The GPA is a chapter of the
American Planning Association and has
over 700 members Georgia.

Advocate

21

Faculty Accomplishments

Discovery Abuse in the State of Georgia – Just How Bad Is It?
By Cleveland Distinguished Chair of Legal Ethics and
Professionalism C. Ronald Ellington

H

ow frequently do
Georgia lawyers
encounter discovery
abuse in civil litigation?
What are the most
prevalent kinds of discovery abuse? Do attorneys who usually represent plaintiffs perceive discovery abuse
occurring more often or at about the same
rate as attorneys from the defense bar? Is
discovery abuse worse in metro-Atlanta
than small town Georgia?
Accurate answers to these and other questions can provide valuable information not
only about the extent of discovery abuse in
civil litigation but possible steps to combat
it. Anecdotal evidence suggests that “hardball discovery” by “Rambo litigators” is
rampant and results in unnecessary cost and
delay and, sometimes, unjust outcomes.
Just how bad is the problem really?

Survey Respondents
To attempt to answer these questions, a
team of University of Georgia researchers
surveyed approximately 4,500 Georgia
lawyers. Surveys were sent to members of
the General Practice and Trial Section of
the State Bar of Georgia, the Georgia Trial
Lawyers Association and the Georgia
Defense Lawyers Association as well as the
Georgia members of the American College
of Trial Lawyers. Responses were received
from 1,415 lawyers (or 35 percent of those
surveyed).
Those responding were broadly representative of the Georgia bar. Fifty–five percent of
the respondents were either sole practitioners or practiced in a law firm of two to five
attorneys. Fifteen percent, in contrast, practiced in firms of 50 or more lawyers.
Those responding were relatively experienced
(55 percent have 16 or more years in practice) and a substantial number (72 percent)
spent at least 75 percent of their time in liti22
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gation rather than other types of practice.
There was substantial representation from
both the plaintiff and defense bars.
Forty-two percent of respondents usually
represented plaintiffs, while 25 percent
usually represented defendants and roughly
one-third represented both. Over 47 percent of those responding reported they
principally practiced in metro-Atlanta,
while some 35 percent principally practiced
outside the Atlanta area.

Expecting Discovery Abuse
What does the survey tell us about the
prevalence of discovery abuse?
Characterizing discovery conduct as “abusive” is understandably subjective. No
lawyer looks in the mirror and sees a discovery abuser. It is always the opponent.
Nevertheless, the respondents were largely
experienced attorneys who spend substantial portions of their work life in litigation.
To the question, “When a case begins, do
you usually expect to encounter discovery
abuse?” only 40 percent responded affirmatively. Should this result be viewed as good
news or bad news? That 60 percent of the
respondents do not expect to encounter discovery abuse may indicate that systemic discovery abuse is not endemic. Without a
meaningful baseline, it is difficult to judge
just how much perceived abuse of discovery
is a natural, unavoidable byproduct of the
adversary system. Still, the fact that 40 percent of those responding say they usually
expect to encounter what they regard as discovery abuse tends to suggest there is a
problem.
Analysis of the data reveals some interesting
aspects of the inquiry. There is a statistically
significant difference in the expectations of
lawyers primarily practicing in metroAtlanta as compared to the rest of the state.
While only 32 percent of the lawyers outside metro-Atlanta expect to encounter
abuse, over 44 percent of those in metroAtlanta do. This result seems to confirm the
belief that lawyers who know each other and
who anticipate facing each other on another

day are less likely to engage in abusive
behavior than those lawyers who have less
familiarity with each other and who will not
be opposing each other on a regular basis.
The data show a marked disparity between
the perception of discovery abuse by members of the plaintiff’s bar and those on the
defense side. Interestingly, 80 percent of
defense attorneys responded they do not
usually expect to encounter discovery abuse,
while 58 percent of lawyers who represent
plaintiffs report that they do. This is a
telling difference and may reflect that ordinarily the plaintiff is more likely to need to
obtain information in the hands of the
defendant than vice versa.

Reported Frequency of
Incidents
Fortunately, very few lawyers report they
have encountered the illegal and unethical
conduct of “destroying relevant documents”
or “falsifying discovery responses.” However,
a larger number (30 percent) believe relevant
documents have been withheld.
What are the most common abuses “frequently” or “almost always” encountered?
(See chart on facing page.) This ranking indicates the most fertile soil for discovery
abuse lies in document production, not
deposition practice. Only one of the seven
most frequently encountered sins of discovery abuse, the use of so-called “speaking
objections” to coach deponents, involved
deposition practice.
It is worth noting the ills of discovery abuse
most frequently encountered are found in
document production. It is for these ills
that we are most in need of a cure.
Hopefully, this research project will help to
guide reform efforts.
The team conducting this research included
UGA professors C. Ronald Ellington, Susette
M. Talarico and Susan B. Haire with the
assistance of doctoral candidate Brian M.
Harward. This synopsis is drawn from a
forthcoming article to be published in the
Georgia Law Review.
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What are the most common abuses “frequently”
or “almost always” encountered?

RANK

TYPE OF ABUSE

% REPORTING

No. 1

Asserting undifferentiated boilerplate
objections in response to discovery
requests, such as relevancy, vagueness,
overly broad, etc.

80%

No. 2

Making overly broad, overly burdensome requests of marginal relevance
to the needs of the case

60%

No. 3

Failing to produce documents
or redacting documents on “relevance”
grounds

48%

No. 4

Making “speaking objections” to
coach deponents during depositions

46%

No. 5

Delaying the production of critical
documents (or producing in waves)
to impede use of documents at
depositions or in trial

37%

No. 6

Asserting privileges for nonproduction of documents (work
product or attorney-client) without
a proper basis

36%

No. 7

Parsing document requests so
narrowly that documents fairly
comprehended are not produced

35%
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Ball Receives
Lifetime
Achievement
Award
Milner S. Ball (J.D.’71),
Caldwell chair in constitutional law, recently
received a Lifetime Achievement Award
from Hamline University School of Law’s
Journal of Law and Religion. This honor is
bestowed annually on someone whose life
and work exemplifies the vision and work
of the publication. The journal is an interfaith periodical committed to the integrated
disciplines of law, religion and ethics. Last
year’s award recipient, Jawdat Said, is a
renowned Islamic scholar from Syria.
Also an ordained Presbyterian minister, Ball
has been a major contributor to the fields of
law and religion for over three decades.
Through his work, he strives to promote a
dialogue on the relationship between theology and law. He has authored many books
on these subjects and frequently serves as a
guest lecturer at leading academic institutions around the globe.
Ball supplements his scholarly pursuits with
many social causes. Passionate about social
justice, he is the founder of Georgia Law’s
Public Interest Practicum, a program that
places law students in local soup kitchens,
housing projects and other settings where
they offer legal support to the poor, needy
and disenfranchised.
“Receiving an award of this caliber is a great
honor,” Ball said. “However, I am not
unique in my desire to help others. Many of
my colleagues at Georgia Law are just as
dedicated and perform many hours of pro
bono work. I am privileged to work with
them and to also be recognized in this way
by Hamline’s Journal of Law and Religion.”
Ball earned his bachelor’s degree from
Princeton University and received his divinity degree from Harvard University. He
completed his Juris Doctor at UGA in
1971. Ball has been selected twice as a
Fulbright Scholar.
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A Tribute to Dean
David Shipley
serving as the Georgia Law dean for five years, Cobb Professor of Law David E. Shipley decided to step down from his adminisA fter
trative post to resume teaching full time. Under his deanship, Georgia Law underwent a $3.2 million dollar renovation and technolo▲

gy upgrade, steadily improved incoming student credentials, established a Land Use Clinic and created a director of advocacy position. To
show appreciation for these accomplishments, a tribute dinner was held last November. During the evening, Shipley’s portrait was
unveiled. His portrait now hangs in the Hatton Lovejoy Courtroom with the portraits of past leaders of our law school. ■
Several members of Shipley’s family were present for the special
evening. Professor Dan Coenen
(second from right) poses for a
photo with some of them. Others
pictured are (from l. to r.) Shipley’s
wife Jenny Coleman, mother-inlaw Lucy Coleman, father-in law
Fred Coleman and brother Robert
Shipley.

Shipley is surrounded by two of his
most valued employees Emma Terrell
(left) and Clair Drew. Terrell and
Drew serve as support staff in the
Dean’s Office.

▲ Professor Anne Dupre (J.D.’88) on behalf of
Georgia Law faculty said, “I do not believe I
have ever known anyone who has exuded a
more engaging personality, which has such
positive energy, as David Shipley.”

▲

▲ Gathered near the
recently unveiled portrait are first-year student and Shipley’s only
child, Shannon,
Shipley and his wife
Jenny Coleman.

▲ Enjoying the evening are (from l. to r.) Emmet Bondurant (LL.B.’60), Dana Miles
(J.D.’80), Roy Barnes (J.D.’72) and Associate Dean Paul Kurtz. Representing
alumni, Miles addressed the crowd saying, “David handled challenges with grace,
professionalism and a political awareness that is hard to find.”
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▲ Younger graduates and current students attended the tribute to
honor the former dean. Gathered here are (from l. to r.)
Charles Thompson (J.D.’03), Jason Alloy (J.D.’03), third-year
student Michael Grubbs and Corey Stern (J.D.’03), who
spoke during the tribute on behalf of students. Stern said,
“David Shipley was always so funny. He never took himself
too seriously, but he was serious about knowing his students –
not just their names, but who they were, where they were
going and how they were going to get there. … While there
were many men trying to be great, he was a great man who
often pretended to merely be good.”
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